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In 2015, the Ontario Court of Appeal released two important decisions that addressed the following 
issues concerning expert evidence: counsel’s relationship with expert witnesses, the extent to which 
expert-counsel communications are producible, the categories/types of expert witnesses, and how 
expert evidence may be used at trial. Westerhof v. Gee Estate1 and Moore v. Getahun2, which were 
heard concurrently by the Ontario Court of Appeal, both considered the application of Rule 4.1.01 
and Rule 53.03 of the Rules of Civil Procedure3, which sets out the framework for introducing expert 
evidence at trial. Rule 20.1(1) of the Family Law Rules4 mimics Rule 4.1.01 of the Rules of Civil 
Procedure, and Rule 20.1(10) of the Family Law Rules mimics Rule 53.03(2.1) of the Rules of Civil 
Procedure. This paper is intended to provide an overview of the Ontario Court of Appeal’s decisions 
in Westerhof v. Gee Estate and Moore v. Getahun, as well as selected decisions that have followed 
and/or considered Westerhof v. Gee Estate and Moore v. Getahun.  
 
Expert evidence often constitutes an important part of the case a party presents at trial (and in some 
cases, on a Motion). Although the general rule is that witnesses are to testify as to facts and not 
opinions, expert evidence is an exception to the general rule barring opinion evidence. As the Ontario 
Court of Appeal articulated in Moore v. Getahun, “the expert evidence exception operates where 
specialized knowledge is required to determine the implications of the bare facts and where the trier 
of fact is not competent to draw the necessary inferences unaided: R. v. Mohan, [1994] 2 S.C.R. 9 and 
R. v. Abbey, 2009 ONCA 624”.5 
 
In this regard, in R. v. Mohan6, the Supreme Court of Canada established four criteria for the 
admission of expert evidence: a) relevance; b) necessity in assisting the trier of fact; c) the absence of 
any exclusionary rule; and d) whether the witness is a properly qualified expert (which in Ontario, 
includes a determination of whether the expert witness is independent). In R v. Abbey7, the Ontario 
Court of Appeal set out a new two-step analytical framework that improved on the Mohan test for 
determining the admissibility of expert evidence. The first step involves a consideration of the four 
admissibility requirements outlined in R. v. Mohan. If these requirements are met, in the second step 

                                                           
1
 Westerhof v. Gee Estate, 2015 ONCA 206.  

2
 Moore v. Getahun, 2015 ONCA 55.  

3
 Rule 53.03 of the Rules of Civil Procedure, R.R.O. 1990, Reg. 194. 

4
 Family Law Rules, Ont. Reg. 114/99.  

5
 Moore v. Getchun, 2015 ONCA 55 at paragraph 33.  

6
 R. v. Mohan, [1994] 2 S.C.R. 9 (S.C.C.) at paragraph 17.  

7
 R v. Abbey, 2009 ONCA 624 at paragraph 76-79.  
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(the “gatekeeper” step), “the trial judge must determine whether expert evidence that meets the 
preconditions to admissibility is sufficiently beneficial to the trial process to warrant its admission 
despite the potential harm to the trial process that may flow from the admission of the expert 
evidence”. 
 
While one would think that it is well established in law that an expert witness must be independent 
and objective, and must not become an advocate for the party that retained them, this was among 
the concerns considered by the Honourable Coulter Osborne in his review of the civil justice 
system, Civil Justice Reform Project: Summary of Findings & Recommendations (Toronto: Ontario 
Ministry of the Attorney General, 2007). At page 71, Justice Osborne outlined the common complaint 
that “too many experts are no more than hired guns who tailor their reports and evidence to suit the 
client’s needs.”  
 
In 2010, significant amendments were made to the Rules of Civil Procedure. Two significant 
recommendations of the Honourable Coulter Osborne’s Report were subsequently adopted as part 
of the 2010 amendments – Rule 4.1.01 and Rule 53.03(2.1). The amendments, which came into 
effect on January 1, 2010, were intended to promote the use of unbiased expert evidence (by 
ensuring neutrality, expertise and adequate disclosure). Prior to the 2010 amendments, Rule 4 and 
Rule 53.03 primarily outlined procedural requirements and provided limited direction to counsel 
regarding the substance of an expert witness’ report. As part of the 2010 amendments, Rule 4.1.01 
and Rule 53.03(2.1) were added to the Rules of Civil Procedure. Rule 4.1.01 sets out the overriding 
duty of every expert engaged by or on behalf of a party to provide an opinion. Rule 53.03(2.1) 
specifies the information that must be included in an expert’s report.  
 
 PRIOR TO 2010 AMENDMENTS  AFTER 2010 AMENDMENTS 

 

Rule 4.1 
of the Rules 

of Civil 
Procedure 

 
DUTY OF 
EXPERT 

 
 
 

*Also see 
Rule 20.1(1) 

of the Family 
Law Rules 

N/A 4.1.01 (1) It is the duty of every expert 
engaged by or on behalf of a party to provide 
evidence in relation to a proceeding under 
these rules, 
(a) to provide opinion evidence that is fair, 
objective and non-partisan; 
(b) to provide opinion evidence that is related 
only to matters that are within the expert’s 
area of expertise; and 
(c) to provide such additional assistance as 
the court may reasonably require to 
determine a matter in issue. O. Reg. 438/08, 
s. 8. 
 
Duty Prevails 
(2) The duty in subrule (1) prevails over any 
obligation owed by the expert to the party by 
whom or on whose behalf he or she is 
engaged. O. Reg. 438/08, s. 8. 
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Rule 53.03 
of the Rules 

of Civil 
Procedure 

 
EVIDENCE AT 

TRIAL 
 

EXPERT 
WITNESSES  

 
 
 

*Also see 
Rule 20.1(10) 
of the Family 

Law Rules 

Experts’ Reports 
53.03 (1) A party who intends to call an 
expert witness at trial shall, not less than 90 
days before the commencement of the trial, 
serve on every other party to the action a 
report, signed by the expert, setting out his 
or her name, address and qualifications and 
the substance of his or her proposed 
testimony. O. Reg. 348/97, s. 3. 
 
(2) A party who intends to call an expert 
witness at trial to respond to the expert 
witness of another party shall, not less than 
60 days before the commencement of the 
trial, serve on every other party to the action 
a report, signed by the expert setting out his 
or her name, address and qualifications and 
the substance of his or her proposed 
testimony. O. Reg. 348/97, s. 3. 
 
Sanction for Failure to Address Issue in 
Report or Supplementary Report 
(3) An expert witness may not testify with 
respect to an issue, except with leave of the 
trial judge, unless the substance of his or her 
testimony with respect to that issue is set 
out in, 
(a) a report served under this rule; or 
(b) a supplementary report served on every 
other party to the action not less than 30 
days before the commencement of the trial. 
O. Reg. 348/97, s. 3. 
Extension or Abridgment of Time 
(4) The time provided for service of a report 
or supplementary report under this rule may 
be extended or abridged, 
(a) by the judge or case management master 
at the pre-trial conference or at any 
conference under Rule 77; or 
(b) by the court, on motion. O. Reg. 570/98. 
s. 3. 

Experts’ Reports 
53.03 (1) A party who intends to call an 
expert witness at trial shall, not less than 90 
days before the pre-trial conference 
scheduled under subrule 50.02 (1) or (2), 
serve on every other party to the action a 
report, signed by the expert, containing the 
information listed in subrule (2.1).  O. Reg. 
438/08, s. 48; O. Reg. 170/14, s. 17. 
 
(2) A party who intends to call an expert 
witness at trial to respond to the expert 
witness of another party shall, not less than 
60 days before the pre-trial conference, serve 
on every other party to the action a report, 
signed by the expert, containing the 
information listed in subrule (2.1).  O. Reg. 
438/08, s. 48. 
 
(2.1) A report provided for the purposes of 
subrule (1) or (2) shall contain the following 
information: 
1. The expert’s name, address and area of 
expertise. 
2. The expert’s qualifications and 
employment and educational experiences in 
his or her area of expertise. 
3. The instructions provided to the expert in 
relation to the proceeding. 
4. The nature of the opinion being sought and 
each issue in the proceeding to which the 
opinion relates. 
5. The expert’s opinion respecting each issue 
and, where there is a range of opinions given, 
a summary of the range and the reasons for 
the expert’s own opinion within that range. 
6. The expert’s reasons for his or her opinion, 
including, 
i. a description of the factual assumptions on 
which the opinion is based, 
ii. a description of any research conducted by 
the expert that led him or her to form the 
opinion, and 
iii. a list of every document, if any, relied on 
by the expert in forming the opinion. 
7. An acknowledgement of expert’s duty 
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(Form 53) signed by the expert.  O. Reg. 
438/08, s. 48. 
 
Schedule for Service of Reports 
(2.2) Within 60 days after an action is set 
down for trial, the parties shall agree to a 
schedule setting out dates for the service of 
experts’ reports in order to meet the 
requirements of subrules (1) and (2), unless 
the court orders otherwise.  O. Reg. 438/08, 
s. 48. 
 
Sanction for Failure to Address Issue in 
Report or Supplementary Report 
(3) An expert witness may not testify with 
respect to an issue, except with leave of the 
trial judge, unless the substance of his or her 
testimony with respect to that issue is set out 
in, 
(a) a report served under this rule; or 
(b) a supplementary report served on every 
other party to the action not less than 30 
days before the commencement of the trial.  
O. Reg. 348/97, s. 3. 
 
Extension or Abridgment of Time 
(4) The time provided for service of a report 
or supplementary report under this rule may 
be extended or abridged, 
(a) by the judge or case management master 
at the pre-trial conference or at any 
conference under Rule 77; or 
(b) by the court, on motion.  O. Reg. 570/98. 
s. 3; O. Reg. 186/10, s. 4. 

 
 
Westerhof v. Gee Estate and Moore v. Getahun were both tried after the 2010 amendments to Rules 
of Civil Procedure and the Ontario Court of Appeal provided considerable guidance regarding the 
application of Rule 4.1.01 and Rule 53.03. Although Westerhof v. Gee Estate and Moore v. Getahun 
do not mark a significant “change” in the law, but rather reaffirmed the basic common law principles 
regarding expert evidence, they are important decisions that all counsel should read and consider 
when communicating with one’s own expert witnesses and/or preparing for discoveries or cross-
examination of the expert witnesses of opposing parties.  
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TO WHOM DOES RULE 53.03 APPLY? - Westerhof v. Gee Estate 
 
In Westerhof v. Gee Estate, which was argued in conjunction with the related appeal in Moore v. 
Getahun, the Ontario Court of Appeal discussed the “categories” or “types” of expert evidence 
(litigation experts and participant experts or non-party experts) and how the evidence of an expert 
witness may be used at trial.  The issue for determination was whether Rule 53.03 of the Rules of 
Civil Procedure applies only to experts described in Rule 4.1.01 (and Form 53 – experts), namely an 
expert “engaged by or on behalf of a party to provide [opinion] evidence in relation to a proceeding” 
or whether it applies more broadly to all witnesses with special expertise who provide opinion 
evidence. The decision in Westerhof v. Gee Estate arose out of two cases involving motor vehicle 
accidents (Westerhof v. Gee Estate and McCallum V. Baker).  
 
In Westerhof v. Gee Estate, the plaintiff, who was injured in a motor vehicle accident, brought an 
action for damages (claiming he suffered from permanent impairments as a result of the accident). 
The plaintiff proposed to call evidence from nine medical witnesses at trial, but only two were 
permitted by the trial judge to give their evidence in its entirety. The trial judge held that much of the 
opinion evidence presented by the medical practitioners (who treated the plaintiff) concerning the 
plaintiff’s history, diagnosis and prognosis was inadmissible because the medical witnesses failed to 
comply with Rule 53.03. As a result, the trial judge dismissed the plaintiff’s action. 
 
The plaintiff appealed to the Divisional Court on the grounds that the trial judge adopted an unduly 
narrow approach to Rule 53.03 (namely, the trial judge erred by failing to distinguish between 
opinion evidence given by a litigation expert and opinion evidence given by a participant and non-
party expert), which led him to exclude relevant, material and probative evidence. The Divisional 
Court upheld the trial judge’s evidentiary rulings and dismissed the appeal. The Divisional Court 
found, at paragraph 21, that “[t]he important distinction is not in the role or involvement of the 
witness, but in the type of evidence sought to be admitted. If it is opinion evidence, compliance with 
rule 53.03 is required; if it is factual evidence, it is not.”  
 
The plaintiff appealed to the Ontario Court of Appeal. There were several interveners that 
participated in the appeal and opposed the trial judge and Divisional Court’s findings, including the 
Ontario Trial Lawyers Association and the Advocates’ Society. Justice Simmons, writing for the 
Ontario Court of Appeal, concluded that the trial judge and Divisional Court erred in excluding the 
evidence of several witnesses and ordered a new trial.  
 
In McCallum V. Baker, the plaintiff was also injured in a motor vehicle accident and brought an action 
for damages. The trial was held before a judge and jury prior to the Divisional Court’s decision in 
Westerhof. The trial judge permitted several medical practitioners (who had treated the plaintiff) to 
give opinion evidence concerning matters such as the future employability and future medication 
requirements of the plaintiff. On appeal, the defendant accepted that treating physicians may give 
opinion evidence directly related to their treatment of a patient, but submitted that the judge erred 
in failing to fulfill his gatekeeper function by permitting treating physicians to give opinion evidence 
concerning matters such as future employability and future medication requirements because this 
was not directly related to the treating physician’s treatment of the plaintiff, was beyond their 



The State of Expert Evidence Post-Moore And Westerhof September 2015 

6 
 

expertise, and fell within the boundaries of Rule 53.03 expert evidence. The trial judge’s decision was 
upheld on appeal. 
 
Ultimately, the Ontario Court of Appeal created categories of experts, namely litigation experts and 
participant experts or non-party experts, and determined that Rule 53.03 applies to litigation experts, 
while participant experts and non-party experts may give opinion evidence without complying with 
Rule 53.03. That being said, the Ontario Court of Appeal indicated that the Court must retain its 
“gatekeeper” function and assess the admissibility of all evidence based on the established tests. 
 
Justice Simmons, writing for the Court of Appeal laid out the following test for when a participant 
expert and non-party expert may give evidence without complying with Rule 53.03:  

 
“[60]      ...a witness with special skill, knowledge, training, or experience who has 
not been engaged by or on behalf of a party to the litigation may give opinion 
evidence for the truth of its contents without complying with rule 53.03 where: 

 
• the opinion to be given is based on the witness’s observation of or 
participation in the events at issue; and 
 
• the witness formed the opinion to be given as part of the ordinary exercise 
of his or her skill, knowledge, training and experience while observing or 
participating in such events. 

 
[61]      Such witnesses have sometimes been referred to as “fact witnesses” 
because their evidence is derived from their observations of or involvement in the 
underlying facts. Yet, describing such witnesses as “fact witness” risks confusion 
because the term “fact witness” does not make clear whether the witness’s 
evidence must relate solely to their observations of the underlying facts or whether 
they may give opinion evidence admissible for its truth. I have therefore referred to 
such witnesses as “participant experts”. 
 
[62]      Similarly, I conclude that rule 53.03 does not apply to the opinion evidence 
of a non-party expert where the non-party expert has formed a relevant opinion 
based on personal observations or examinations relating to the subject matter of 
the litigation for a purpose other than the litigation. 
 
[63]      If participant experts or non-party experts also proffer opinion evidence 
extending beyond the limits I have described, they must comply with rule 53.03 
with respect to the portion of their opinions extending beyond those limits. 
 
[64]      As with all evidence, and especially all opinion evidence, the court retains its 
gatekeeper function in relation to opinion evidence from participant experts and 
non-party experts. In exercising that function, a court could, if the evidence did not 
meet the test for admissibility, exclude all or part of the opinion evidence of a 



The State of Expert Evidence Post-Moore And Westerhof September 2015 

7 
 

participant expert or non-party expert or rule that all or part of such evidence is not 
admissible for the truth of its contents. The court could also require that the 
participant expert or non-party expert comply with rule 53.03 if the participant or 
non-party expert’s opinion went beyond the scope of an opinion formed in the 
course of treatment or observation for purposes other than the litigation.” 
[Emphasis added] 
 

Justice Simmons found that the Divisional Court erred in concluding that Rule 53.03 applies to 
participant experts and non-party experts who offer opinion evidence, for the following reasons: 
 

1. At paragraph 66 to 73: The Divisional Court made no reference to pre-2010 jurisprudence 
supporting the conclusion that, prior to the 2010 amendments to the Rules, participant 
experts were entitled to give opinion evidence arising from their observation of or 
participation in events for the truth of its contents without complying with the former Rule 
53.03. 
 

2. At paragraph 74 to 76: Apart from this case, no cases were brought to the Court’s 
attention to support the view that participant experts are obliged to comply with Rule 
53.03 when giving evidence concerning treatment opinions.  
 

3. At paragraph 77 to 79: The Court saw nothing in the Osborne Report that indicated an 
intention to address participant experts or non-party experts. By their nature, the 
problems identified by the Honourable Coulter Osborne relate to litigation experts, not 
participant or non-party experts. 
 

4. At paragraph 80 to 84: “The text of the 2010 amendments supports the view that Rule 
53.03 does not apply to participant experts or non-party experts in several ways. For 
example, the use of the words “expert engaged by or on behalf of a party to provide 
[opinion] evidence in relation to a proceeding” in Rule 4.1.01 and Form 53 makes this 
clear. An expert must be “engaged by or on behalf of a party to provide [opinion] evidence 
in relation to the proceeding” before the rule applies...Similarly, the requirement in Rule 
53.03(2.1)3 that an expert’s report set out “the instructions provided to the expert in 
relation to the proceeding” makes it abundantly clear that Rule 53.03 only applies to 
litigation experts”. 
 

5. At paragraph 85: The Court was not persuaded that disclosure problems exist in relation to 
the opinions of participant experts and non-party experts requiring that they comply with 
Rule 53.03. These experts will have prepared documents summarizing their opinions about 
the matter contemporaneously with their involvement. These summaries can be obtained 
as part of the discovery process. Further, it is open to a party, as part of the discovery 
process, to seek disclosure of any opinions, notes or records of participant experts and 
non-party experts the opposing party intends to rely on at trial.  
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6. At paragraph 86: The Court agreed with the submissions of the parties and interveners 
who argued that the Divisional Court’s ruling would actually exacerbate the problems of 
expense and delay. “Unlike an expert witness engaged by or on behalf of a party to provide 
opinion evidence in relation to the proceeding, participant experts and non-party experts 
do not testify because they are being paid an expert’s fee to write the report contemplated 
by rule 53.03. Rather, they testify because they were involved in underlying events and, 
generally, have already documented their opinions in notes or summaries that do not 
comply with rule 53.03. Rule 53.03(2.1) contains strict requirements. Requiring participant 
witnesses and non-party experts to comply with rule 53.03 can only add to the cost of the 
litigation, create the possibility of delay because of potential difficulties in obtaining rule 
53.03 compliant reports, and add unnecessarily to the workload of persons not expecting 
to have to write rule 53.03-compliant reports (e.g. emergency room physicians, surgeons 
and family doctors)”. 

 
 
COMMUNICATIONS BETWEEN COUNSEL AND EXPERT WITNESSES: WHAT IS PROPER? WHAT IS 
PRODUCIBLE? – Moore v. Getahun   
 
In Moore v. Getahun, which was argued in conjunction with the related appeal in Westerhof v. Gee 
Estate, the Ontario Court of Appeal addressed counsel’s role in instructing and preparing expert 
witnesses for trial. The Court of Appeal specifically discussed the importance of independence and 
objectivity and clarified whether/when draft expert reports and correspondence between counsel 
and expert witnesses must be produced.  
 
Moore v. Getahun was a medical malpractice action. The plaintiff, who was injured in a motor vehicle 
accident and treated by the defendant orthopedic surgeon, suffered permanent damage to the 
muscles in his arm, which he alleged was caused by the surgeon’s negligence. The trial judge strongly 
disapproved of the practice of counsel reviewing draft expert reports, finding that it undermined an 
expert’s credibility and neutrality and the purpose of Rule 53.03.  The respondent’s expert witness 
reports were not entered into evidence, but the parties called viva voce evidence from all expert 
witnesses and then provided the reports to the judge as an aide memoire. In assessing the credibility 
of the defendant’s expert witnesses, the trial judge identified contradictions between the 
experts’ viva voce evidence and the written reports. The trial judge preferred the evidence of the 
plaintiff and awarded the plaintiff damages. The defendant appealed.  
 
The two central issues considered by the Ontario Court of Appeal related to the preparation of a 
written report by an expert witness and the use of reports at trial. On appeal, the plaintiff conceded 
that the views expressed by the trial judge were erroneous, but took the position that the errors had 
no impact on the outcome of the trial.  
 
There were several interveners that participated in the appeal and opposed the trial judge’s findings 
that consultations between counsel and an expert witness is inappropriate (taking the position that it 
“is necessary to ensure the efficient and orderly presentation of expert evidence and the timely, 
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affordable and just resolution of claims”8). The interveners included the Criminal Lawyers’ 
Association, the Ontario Trial Lawyers Association, the Canadian Institute of Chartered Business 
Valuators, and the Advocates’ Society. 
 
The Ontario Court of Appeal found that the changes to the expert’s report that resulted from 
discussions with counsel were “editorial and stylistic” and intended to provide more clarity to the 
report; there was no evidence of improper conduct by counsel or the expert witness (at paragraph 
50). Although the Ontario Court of Appeal found that the trial judge made several errors, the Court 
determined that even without the errors, the trial judge would have reached the same result. As the 
trial judge gave comprehensive reasons that carefully considered the evidence and the arguments 
advanced by the defendant, and gave convincing reasons that were well supported by the record 
explaining why she preferred one expert’s opinion over the other, the Ontario Court of Appeal 
determined that there was no substantial wrong or miscarriage of justice and as a result, the appeal 
was dismissed.  
 
Justice Sharpe also conducted a review of the 2010 amendments to the Rules of Civil Procedure and 
disagreed with the trial judge’s finding that the amendments to Rule 53.03 introduced a “change in 
the role of expert witnesses”. Justice Sharpe, at paragraphs 51 and 52, held that “the changes were 
intended to clarify and emphasize the existing duties of expert witnesses” and “represent[ed] a 
restatement of the basic common law principle that it is the duty of an expert witness “to provide 
opinion evidence that is fair, objective and non-partisan””. Ultimately, the Ontario Court of Appeal 
determined that the 2010 amendments did not create new duties, but rather codified and reinforced 
these basic common law principles regarding expert evidence.  

 
In considering the appropriateness of communications between counsel and expert witnesses, 
Justice Sharpe noted that “banning undocumented discussions between counsel and expert 
witnesses or mandating disclosure of all written communications is unsupported by and contrary to 
existing authority” (at paragraph 55). The Court further noted that: (1) the ethical and professional 
standards of the legal profession forbid counsel from engaging in practices likely to interfere with the 
independence and objectivity of expert witnesses; (2) the ethical standards of other professional 
bodies place an obligation upon their members to be independent and impartial when giving expert 
evidence; and (3) the adversarial process, particularly through cross-examination, provides an 
effective tool to deal with cases where there is an air of reality to the suggestion that counsel 
improperly influenced an expert witness (at paragraphs 57, 60 and 61).  

 
Justice Sharpe also made the following comments concerning discussions between counsel and 
expert witnesses in general:   

 
“[63]         Consultation and collaboration between counsel and expert witnesses is 
essential to ensure that the expert witness understands the duties reflected by 
rule 4.1.01 and contained in the Form 53 acknowledgment of expert’s duty. 
Reviewing a draft report enables counsel to ensure that the report (i) complies 

                                                           
8
 Moore v. Getahun, 2015 ONCA 55 at paragraph 49.  
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with the Rules of Civil Procedure and the rules of evidence, (ii) addresses and is 
restricted to the relevant issues and (iii) is written in a manner and style that is 
accessible and comprehensible. Counsel need to ensure that the expert witness 
understands matters such as the difference between the legal burden of proof and 
scientific certainty, the need to clarify the facts and assumptions underlying the 
expert’s opinion, the need to confine the report to matters within the expert 
witness’s area of expertise and the need to avoid usurping the court’s function as 
the ultimate arbiter of the issues.  
 
[64]         Counsel play a crucial mediating role by explaining the legal issues to the 
expert witness and then by presenting complex expert evidence to the court. It is 
difficult to see how counsel could perform this role without engaging in 
communication with the expert as the report is being prepared.  
 
[65]         Leaving the expert witness entirely to his or her own devices, or requiring 
all changes to be documented in a formalized written exchange, would result in 
increased delay and cost in a regime already struggling to deliver justice in a timely 
and efficient manner. Such a rule would encourage the hiring of “shadow experts” 
to advise counsel. There would be an incentive to jettison rather than edit and 
improve badly drafted reports, causing added cost and delay. Precluding 
consultation would also encourage the use of those expert witnesses who make a 
career of testifying in court and who are often perceived to be hired guns likely to 
offer partisan opinions, as these expert witnesses may require less guidance and 
preparation. In my respectful view, the changes suggested by the trial judge would 
not be in the interests of justice and would frustrate the timely and cost-effective 
adjudication of civil disputes.” [Emphasis added] 

 
The Ontario Court of Appeal also considered litigation privilege and the extent to which consultations 
between counsel and expert witnesses need to be documented and disclosed to an opposing party. 
Litigation privilege protects communications with a third party where the dominant purpose of the 
communication is to prepare for litigation, which naturally includes the preparation of expert 
reports. At paragraphs 70 to 71 and 73 to 75, Justice Sharpe addressed when and how litigation 
privilege attaches to expert reports: 

 
“[70]         Pursuant to rule 31.06(3), the draft reports of experts the party does 
not intend to call are privileged and need not be disclosed. Under the protection 
of litigation privilege, the same holds for the draft reports, notes and records of 
any consultations between experts and counsel, even where the party intends to 
call the expert as a witness. 
 
[71]         Making preparatory discussions and drafts subject to automatic 
disclosure would, in my view, be contrary to existing doctrine and would inhibit 
careful preparation. Such a rule would discourage the participants from reducing 
preliminary or tentative views to writing, a necessary step in the development of a 
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sound and thorough opinion. Compelling production of all drafts, good and bad, 
would discourage parties from engaging experts to provide careful and 
dispassionate opinions and would instead encourage partisan and unbalanced 
reports. Allowing an open-ended inquiry into the differences between a final 
report and an earlier draft would unduly interfere with the orderly preparation of 
a party’s case and would run the risk of needlessly prolonging proceedings.  
 
[73] It is important to note that the litigation privilege attaching to expert 
reports is qualified and disclosure may be required in certain situations. 
[74] The most obvious qualification is that the Rules of Civil Procedure require 
disclosure of the opinion of an expert witness before trial. If a party intends to call 
the expert as a witness at trial, rule 31.06(3) entitles the opposite party on oral 
discovery to “obtain disclosure of the findings, opinions and conclusions of an 
expert engaged by or on behalf of the party being examined”. 
 
[75]  As well, the party who intends to call the expert witness is required to 
disclose the expert’s report and the other information mandated by rule 
53.03(2.1). The result is that what has been called “the foundational 
information” for the opinion must be disclosed... Bryant, Lederman and Fuerst 
refer to this as an “implied waiver” of privilege over the facts underlying an 
expert’s opinion that results from calling the expert as a witness...  They state that 
caution should be exercised before requiring “wide-ranging disclosure of all 
solicitor-expert communications and drafts of reports”, as such a practice could 
encourage “a general practice among solicitors of destroying drafts after they are 
no longer needed just to avoid the problem.” [Emphasis added].  
 

Justice Sharpe did, however, caution that “...the ends of justice do not permit litigation privilege to 
be used to shield improper conduct... Where the party seeking production of draft reports or notes 
of discussions between counsel and an expert can show reasonable grounds to suspect that 
counsel communicated with an expert witness in a manner likely to interfere with the expert 
witness’ duties of independence and objectivity, the court can order disclosure of such 
discussions...” (paragraph 77). That being said, “absent a factual foundation to support a reasonable 
suspicion that counsel improperly influenced the expert, a party should not be allowed to demand 
production of draft reports or notes of interactions between counsel and an expert witness...” 
(paragraph 78). In Moore v. Getchun, the Court found that an hour and a half conference call 
between counsel and the expert did not meet the threshold of constituting a factual foundation for 
an allegation of improper influence and as a result, the trial judge erred in law by stating that all 
changes in the reports of expert witnesses should be routinely documented and disclosed.  
 
Finally, the Ontario Court of Appeal considered whether the trial judge erred by rejecting aspects of 
the defendant’s expert opinion evidence based on alleged contradictions between the experts’ 
testimony and the experts’ written reports. Justice Sharpe found that the trial judge’s use of the 
expert reports to contradict viva voce evidence was an error of law because the alleged 
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contradictions were not put to the experts in cross-examination and the reports were not exhibits. At 
paragraph 86, Justice Sharpe noted as follows:  

“[86]         If an expert’s report has not been entered into evidence as an exhibit, it 
has no evidentiary value, even if provided to the trial judge as an aide memoire. 
Inconsistencies between the viva voce evidence of an expert witness and his or her 
written report are the proper subject of cross-examination. However, if the expert 
witness was not cross-examined as to an inconsistency between his or her viva 
voce evidence and the contents of their report, it is not open to a trial judge to 
place any weight in assessing the expert’s credibility on this perceived 
inconsistency. This is not a mere technicality but rather a matter of trial fairness. 
The expert witness is entitled to be openly confronted with what may appear to be 
contradictions so that he or she has the opportunity to explain or clarify the 
apparent inconsistencies.” 

 
 
THE APPLICATION OF WESTERHOF V. GEE ESTATE AND MOORE V. GETAHUN: CITING REFERENCES  
 
Since the release of the Ontario Court of Appeal’s decision in March 2015, Westerhof v. Gee Estates 
has been cited in 15 subsequent decisions rendered by the Courts of Ontario, Alberta, Manitoba, and 
Nova Scotia.9 Since January 2015, when the Ontario Court of Appeal released its decision in Moore v. 
Getahun, Moore v. Getahun has also been cited in 15 subsequent decisions rendered by the Courts of 
Ontario, Alberta, Saskatchewan, and New Brunswick.10 Selected decisions are discussed below. 

 
Following the definitions of the types of experts described in Westerhof v. Gee Estates, in Canadian 
Broadcasting Corp. v. Ontario (Attorney General), 2015 ONSC 3131, the applicants sought a 
declaration, among other things, that the practice of Ontario police officers impersonating journalists 
for the purpose of criminal enforcement and investigation violated the Canadian Charter of Rights 
and Freedoms. The applicants lead evidence by many individuals (including a professor of journalism 
and various reporters), but did not file independent expert evidence in support of all of their 
submissions. Professor Toughill, who gave evidence on behalf of the applicants, did not sign a Form 

                                                           
9
 Laing v. Sejundiak, 2015 MBCA 72;  Canadian Broadcasting Corp. v. Ontario (Attorney General), 2015 ONSC 3131; Bishop-

Gittens v. Lim, 2015 ONSC, 3393; Kon Construction ltd. v. Terranova Developments Ltd., 2015 ABCA 249; Moran v. 
Saquing, 2015 ONSC 2647; Mujagic v. Kamps, 2015 ONCA 360; Doran v. Melhado, 2015 ONSC 2845; Jewish Family and 
Child Services v. K.(S.), 2015 ONCJ 246; G.(C.M.) v. S. (D.W.), 2015 ONSC 2201; Charlebois v. SSQ Life Insurance Co., 2015 
ONSC 2568; Maple Trade Finance Inc. v. Euler Hermes American Credit, 2015 NSSC 37; Weller v. Moser, 2015 NSSC 120; 
Ayub v. Sun, 2015 ONSC 2369; and Ozerdinc Family Trust v. Gowling Lafleur Henderson LLP, 2015 ONSC 2366.  
10

 Nikolakos v. Hoque, 2015 ONSC 4738; Canadian Broadcasting Corp. v. Ontario (Attorney General), 2015 ONSC 3131; 
2060619 Ontario Inc. v. Durham (Regional Municipality), 2015 CarswellOnt 11088; Bruell Contracting Ltd. v. J. & P. 
Leveque Bros. Haulage Ltd., 2015 ONCA 273; Gordon v. Regina Qu’Appelle Regional Health Authority, 2015 SKQB 147; 
Blatherwick v. Blatherwick, 2015 ONSC 2606; Ontario (Ministry of Labour) v. Advanced Construction Techniques Ltd., 2015 
CarswellOnt 6803; Westerhof v. Gee Estate, 2015 ONCA 206; R. v. Edison, 2015 NBQB 74; Mowers v. Acland, 2015 ONSC 
1313; Kramer’s Technical Services Inc. v. Eco-Industrial Business Park Inc., 2015 ABQB 383; Doran v. Melhado, 2015 ONSC 
2845; Ozerdine Family Trust v. Gowling Lafleur Henderson LLP, 2015 ONSC 2366;  1026046 Ontario Ltd., Re, 2015 
CarswellOnt 4808; and Fiorucci, Re, 2015 CarswellOnt 2921.  
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53 to acknowledge her independence as an expert. The applicants submitted that Professor Toughill 
was a "participant expert", as defined in Westerhof v. Gee Estate. The Court, however, noted that 
Professor Toughill was not a participant in the events at issue, unlike the treating physicians in 
Westerhof v. Gee Estate, but instead provided evidence to the Court as "a stranger to the underlying 
events who gave an opinion based on a review of documents or statements from others concerning 
what had taken place". The Court ultimately determined that Professor Toughill's affidavit evidence 
was not admissible because it was opinion evidence from a participant witness, not expert evidence.  
 
Bishop-Gittens v. Lim, 2015 ONSC, 3393, involved a personal injury claim arising out of a motor-
vehicle accident. The plaintiff called her chiropractor as a witness. The defendant objected to the 
chiropractor providing an opinion on whether the plaintiff continued to require treatment. The Court 
referenced Westerhof v. Gee Estate, in which the Ontario Court of Appeal concluded that a witness 
with special skill, knowledge or training, who has not been engaged by or on behalf of a party to the 
litigation, may give opinion evidence for the truth of its contents, without complying with Rule 53.03. 
The Court determined that plaintiff’s chiropractor was a “witness with special skill, knowledge or 
training”. The Court also determined that the opinion being elicited from the chiropractor fell within 
the limits of permissible evidence without the necessity for compliance with Rule 53.03, as the 
evidence related to whether the chiropractor contemplated the need for continuing care following 
the plaintiff's last attendance. 
 
The Court also considered whether the plaintiff was obliged to give notice to the defendant that she 
intended to elicit evidence which went beyond what was contained in the chiropractor’s notes and 
records (which were produced to the defendant before trial). The Court noted that while the Ontario 
Court of Appeal in Westerhof v. Gee Estate made some general comments about the disclosure, it did 
not reach a definitive conclusion on this issue. The Court, therefore, determined that the disclosure 
issue fell to the Court to consider in exercising its gatekeeper function to determine the admissibility 
of opinions from a participant expert:  
 

“[10]   ...It is reasonable to expect that these opinions will be disclosed within a 
reasonable time prior to trial. Some of the considerations a court might consider in 
exercising its discretion, where reasonable notice has not been given, include the 
following:  

(a) Has the opposing party requested notice of any opinions to be relied upon, 
other than those which are contained in the material provided? 
(b) How closely connected are the opinions sought to be elicited to the opinions 
already disclosed prior to trial? 
(c) To what extent is there prejudice which cannot be remedied to the opposing 
party? 
(d) Have there been any tactics or actions of the party adducing the evidence 
which are designed to take the other party by surprise? 
(e) Any explanation available to explain the delay in disclosing the opinions. 
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[11]  While there is clearly an obligation identified in the Westerhof decision for 
an opposing party to make inquiries at discovery or otherwise about the nature of 
opinions to be solicited from a participant expert, this does not, in my view, relieve 
the party calling such a witness from disclosing opinions which are going to be 
sought from the witness and which are not contained in the material provided to 
the other side.” [Emphasis added].  
 

Ultimately, the Court determined that the plaintiff should have disclosed the fact that additional 
opinions were being sought from the participation expert, but noted that there was no bad faith on 
the part of the plaintiff. The Court also noted that the opinions sought were closely connected to and 
arose directly out of the material which had been disclosed to the defendant and therefore, the 
questions asked should not have taken the defendant by surprise. As a result, the Court found that 
there was no prejudice to the defendant in allowing the chiropractor to give his opinion and that any 
prejudice could be addressed by allowing the defendant an opportunity to retain an expert to 
respond to any opinion expressed.  
 
Moran v. Saquing, 2015 ONSC 2647, is another case in which the plaintiff brought an action for 
damages arising out of a motor-vehicle accident. The plaintiff called his treating physician as a 
“participant expert” (not an independent expert under Rule 53.03). The Court allowed the treating 
physician to give evidence regarding the opinion (on whether the plaintiff’s injuries were caused by 
the accident) he formed at the time of his diagnosis/treatment of the plaintiff because of the 
physician’s participation in the events at issue and because the diagnosis could form as part of the 
ordinary exercise of his skill and training. Although the treating physician’s evidence was admissible, 
because he not qualified as an orthopaedic expert, the Court attached less weight to his opinion. 
Ultimately, the Court dismissed the action, finding that the applicant did not establish that his 
injuries were caused by the accident. 
 
In Doran v, Melhado, 2015 ONSC 2845, the plaintiff commenced an action seeking damages related 
to an incident (the plaintiff alleged that the defendant assaulted him) that occurred at a hockey 
banquet for their daughters. The plaintiff sought damages on his behalf and his daughter’s behalf (for 
nervous shock and loss of her father’s guidance and companionship under the Family Law Act). At 
trial, the defendant challenged the admissibility of two medical reports tendered by the plaintiff on 
the grounds that the reports did not comply with Rule 53.03(2.1). The plaintiff conceded that the 
reports must comply with Rule 53.03(2.1), even though he proposed to file the reports at trial under 
section 52 of the Evidence Act, as the witnesses were being called as litigation experts. The Court also 
noted that the defendant's Motion was misdirected and that the proper inquiry was whether leave 
should be granted to file either report in order to make the contents of that report admissible as 
evidence from a litigation expert under section 52(2) of the Evidence Act. 
 

https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2035687382&originationContext=document&transitionType=Document&contextData=(sc.UserEnteredCitation)
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In discussing the application of Rule 53.03(2.1), the Court noted as follows: 
 

“[19]      ...Subrule 53.03(2.1) was added to Rule 53.03 in 2010 and is therefore remedial in 
nature. As a remedial rule, it should be interpreted in a liberal and generous manner. The 
test for compliance under the amended rule must surely be to require that sufficient 
information is given to the opposing party on which to test the qualifications of the expert 
in a voir dire to determine if, and for what field, that doctor should be accepted as an 
expert witness by the court. 
 
[20]      Presuming the basis of Rule 53.03 in its form prior to 2010 continues to provide the 
foundation for the addition of subrule (2.1), the substance of the proposed testimony of 
the proposed expert in a report is required for any responding expert to assess that 
evidence and to prepare a responding report if his or her opinion differs. Giving fair and 
informed notice of the expert's proposed testimony also enables counsel for the adverse 
party to cross-examine the expert on his or her opinion, and the underlying facts and 
assumptions for that opinion at trial.” 
 

The Court also considered whether a medical practitioner can file a report under section 52 of the 
Evidence Act and give opinion evidence as a litigation expert in written form. At paragraph 32, the 
Court held that “Rule 53.03 and section 52 of the Evidence Act are two related, yet distinct regimes. 
Rule 53.03 sets out the prerequisites for calling an expert witness to testify within his or her field 
of expertise at a trial in any case, regardless of subject matter. If the proposed expert is a medical 
practitioner, Section 52 allows for a party to file his or her report as evidence if notice is given at 
least ten days before trial and with leave of the court, instead of calling that medical practitioner 
as a witness at trial.” Section 52(2) provides that for a report to be admissible in evidence without 
calling the medical practitioner, the report must be served at least 10 days before trial and leave of 
the Court must be granted. The Court noted that “it is the requirement for leave of the court under 
section 52(2) that raises the issue about Rule 53.03, and how the opinion evidence of a medical 
practitioner may be given as a litigation expert”.  
 
The Court ultimately concluded that if the plaintiff wanted to rely on the opinion evidence of either 
expert at trial, the plaintiff must call that medical practitioner to attend at trial, instead of filing his 
report under Section 52. Rule 53.03 contemplates that an expert witness is required to attend and 
give opinion evidence at trial. The Court reached this conclusion for two reasons:  

 
“[39]      First, the opening words of Rule 53.03(1) start with "A party who intends to call an 
expert witness at trial shall..." Further, Rule 53.03(3) states "an expert witness may not 
testify with respect to an issue, except with leave of the trial judge...". The language used 
in these subrules suggest that the expert witness called by a party, notwithstanding that 
the witness is a medical practitioner who would otherwise be subject to section 52 of the 
Evidence Act, shall be required to attend a court and give viva voce evidence if called as a 
litigation expert. 
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[40]      Second, filing a report under section 52 would usurp the function of the trial judge 
to rule on the qualifications of a proposed expert. The qualification process should involve 
examination and cross-examination of a proposed expert on his or her qualifications for 
the court to determine if he or she is qualified to testify as an expert, and to map out the 
parameters of a given field or scope of expertise within which the expert intends to opine 
as to particular issues at trial. This is a function reserved to the trial judge as the 
gatekeeper of what experts are qualified, and the permissible scope of their evidence...” 

 
Laing v. Sekundiak, 2015 MBCA 72, involved an appeal of the dismissal of an application for leave to 
commence an action against an orthopaedic surgeon for negligence and battery. The applicant 
alleged that the surgeon, without her consent, used a new and unproven hip replacement system 
that was not licensed for use in Canada. The application judge allowed the plaintiff’s evidence and 
the medical records and the evidence from Dr. Hedden, but held that all other evidence provided by 
third parties on behalf of the applicant (including articles from medical journals and other 
commentary with respect to the system used) was inadmissible hearsay. As a result, the trial judge 
determined that the applicant’s evidence fell short of showing that there was reasonable chance of 
success for proposed causes of action and dismissed the applicant’s application for leave. The 
applicant appealed. Following the Ontario Court of Appeal’s decision in Westerhof v. Gee Estate, the 
Manitoba Court of Appeal determined that Dr. Hedden was a participating expert, not a litigation 
expert, and found that because the applicant did not have evidence from a litigation expert, the 
application judge did not err in concluding that the plaintiff had not demonstrated reasonable chance 
of success for proposed actions in negligence and battery. The Manitoba Court of Appeal, however, 
determined that the application judge erred in the analysis respecting the applicant’s proposed claim 
in negligence for lack of informed consent because the lack of a litigation expert did not have the 
same effect. The Court was persuaded that the applicant had demonstrated a reasonable chance of 
success with respect to this claim and the appeal was allowed in part.   
 
Nikolakakos v. Hoque, 2015 ONSC 4738, involved a claim for damages arising from personal injuries 
sustained in a motor vehicle accident. The defendants requested that the plaintiff attend at a medical 
examination with an orthopaedic surgeon of their choice. The plaintiff agreed, on the condition that 
the defendants provide a copy of their “letter of instruction” to the surgeon. The defendant’s counsel 
refused. In considering the application of Rule 33 and Rule 53.03, Master Graham concluded as 
follows:  

 
“[16]      A defence medical report must be served pursuant to rule 33.06(2) 
regardless of whether or not the defendant who obtained it intends to call the 
examining health practitioner as a witness. However, the requirement that a 
defendant serve a medical report under rule 33.06(2) does not constitute a waiver 
of privilege with respect to the defendant’s communications with the health 
practitioner conducting the defence examination. A defendant who has served a 
report pursuant to that rule still has the option not to call the author of the report 
as a witness at trial in which case that party is not obliged to comply with rule 53.03 
and is not obliged to provide any further information that might be subject to 
disclosure under rule 31.06(3). 
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[17]      Dr. Zarnett has not yet conducted his examination and prepared his report. 
The plaintiff is therefore seeking production of the defendants’ instructing letter to 
Dr. Zarnett before the defendants are in a position to decide whether or not they 
will be relying on his report at trial. Any requirement that the defendants disclose 
their counsel’s instructions to their medical expert does not arise until the 
defendants have elected to rely on their medical expert’s report pursuant to rule 
53.03. Accordingly, the instructing letter need not be produced at this time. 
Similarly, even following service of Dr. Zarnett’s report pursuant to rule 33.06(2), 
the instructing letter need not be produced pending the defendants’ decision as to 
whether or not to call Dr. Zarnett as a witness at trial. 
 
[22]      As I concluded above, any obligation to provide “material relating to 
formulation of the expressed opinion” does not arise until the party obtaining the 
expert report (in this case the defendants) has exercised their option as to whether 
or not to call the expert as a witness at trial. Pursuant to rule 53.03(2.1)3., the 
instructions provided to Dr. Zarnett must be included in his report if the defendants 
intend to rely on it, but this rule does not specifically require production of the 
letter. However, if the defendants do decide to call Dr. Zarnett to testify at trial, 
they will be taken to have waived privilege over their instructing letter by way of 
the limited “implied waiver” referred to in paragraph 75 of Moore v. Getahun, 
supra, which applies to “material relating to formulation of the expressed opinion”. 
Therefore, should the defendants elect to call Dr. Zarnett as a witness at trial, they 
must produce their counsel’s instructing letter to him.” [Emphasis Added]. 
 

In Bruell Contracting Ltd. v. J. & P. Leveque Bros. Haulage Ltd., 2015 ONCA 273, the Ontario Court of 
Appeal again considered, the extent to which discussions between counsel and an expert witness 
may result in the expert’s evidence being tainted by undue influence. This case involved a highway 
resurfacing contract between the Province of Ontario and a contractor. The contractor brought an 
action against the Province for damages for breach of contract. The trial judge was very critical of the 
conduct of counsel for the Province in dealings with their expert and rejected the Province’s expert 
evidence. The Province appealed. The trial judge did not have the benefit of Moore v. Getahun at the 
time of trial. After reviewing the evidence and considering the decision in Moore v. Getahun, the 
Ontario Court of Appeal found that there was no factual basis for the trial judge’s allegations of 
impropriety by counsel for the Province in his instructions and dealings with the Province’s expert. 
The Court determined, at paragraph 51, “this is clearly the type of input from counsel to an expert 
preparing a report that is contemplated in Moore as being appropriate. Counsel does not instruct the 
experts as to what conclusions they should draw from the information. Counsel leaves it to them to 
decide whether to include it in the report, but notes that it could be an issue at trial”.  
 
 

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2035348395&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
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2015 DECISION OF THE SUPREME COURT OF CANADA AFFECTING EXPERT EVIDENCE  
 
In White Burgess Langille Inmanv and Haliburton v Abbot and Haliburton, 2015 SCC 23, the 
Supreme Court of Canada reviewed the law concerning expert objectivity, neutrality and impartiality. 
This case involved a professional negligence action brought by shareholders against the former 
auditor of the company. The auditors brought a summary judgement Motion and in response, the 
shareholders retained an expert to review all relevant materials and prepare a report setting out how 
the auditors had failed to comply with their professional obligations. The auditors argued that the 
expert was not impartial and sought to strike her affidavit. The expert’s affidavit was struck and the 
shareholders appealed. The Nova Scotia Court of Appeal allowed the appeal and concluded that the 
motions judge erred in excluding the affidavit. The auditor appealed.  
 
In dismissing the appeal, the Supreme Court of Canada concluded, at paragraph 40, that “the 
dominant approach in Canadian common law is to treat independence and impartiality as bearing 
not just on the weight but also on the admissibility of the evidence...” At paragraphs 49 and 50, the 
Court noted the following:  

 
“[49] This threshold requirement is not particularly onerous and it will likely be 
quite rare that a proposed expert’s evidence would be ruled inadmissible for failing 
to meet it. The trial judge must determine, having regard to both the particular 
circumstances of the proposed expert and the substance of the proposed 
evidence, whether the expert is able and willing to carry out his or her primary 
duty to the court. For example, it is the nature and extent of the interest or 
connection with the litigation or a party thereto which matters, not the mere fact of 
the interest or connection; the existence of some interest or a relationship does not 
automatically render the evidence of the proposed expert inadmissible. In most 
cases, a mere employment relationship with the party calling the evidence will be 
insufficient to do so. On the other hand, a direct financial interest in the outcome of 
the litigation will be of more concern. The same can be said in the case of a very 
close familial relationship with one of the parties or situations in which the 
proposed expert will probably incur professional liability if his or her opinion is not 
accepted by the court. Similarly, an expert who, in his or her proposed evidence or 
otherwise, assumes the role of an advocate for a party is clearly unwilling and/or 
unable to carry out the primary duty to the court. I emphasize that exclusion at the 
threshold stage of the analysis should occur only in very clear cases in which the 
proposed expert is unable or unwilling to provide the court with fair, objective 
and non-partisan evidence. Anything less than clear unwillingness or inability to 
do so should not lead to exclusion, but be taken into account in the overall 
weighing of costs and benefits of receiving the evidence. 
 
[50] As discussed in the English case law, the decision as to whether an expert 
should be permitted to give evidence despite having an interest or connection 
with the litigation is a matter of fact and degree. The concept of apparent bias is 
not relevant to the question of whether or not an expert witness will be unable or 
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unwilling to fulfill its primary duty to the court. When looking at an expert’s interest 
or relationship with a party, the question is not whether a reasonable observer 
would think that the expert is not independent. The question is whether the 
relationship or interest results in the expert being unable or unwilling to carry out 
his or her primary duty to the court. In my opinion, concerns related to the expert’s 
duty to the court and his or her willingness and capacity to comply with it are best 
addressed initially in the “qualified expert” element of the Mohan framework... A 
proposed expert witness who is unable or unwilling to fulfill this duty to the court 
is not properly qualified to perform the role of an expert. Situating this concern in 
the “properly qualified expert” ensures that the courts will focus expressly on the 
important risks associated with biased experts...” [Emphasis added].  

 
 
A FAMILY LAW PERSPECTIVE ON THE ROLE OF EXPERT EVIDENCE  
 
In Blatherwick v. Blatherwick, 2015 ONSC 2606, the parties separated after 39 years of marriage. The 
children were adults and the only issues to be determined at trial related to spousal support and 
equalization. The parties each retained experts and produced income and business valuation reports. 
After the husband’s expert was qualified as an expert, she advised the husband’s corporate 
accountants about certain “discrepancies” she found in the financial statements/documents of the 
husband’s offshore and Canadian companies. Many of the “discrepancies” were adjusted by the 
accountants and amended financial statements or clarifying documents were sent to the husband’s 
expert, which she then relied on in preparing her reports. The expert’s role in identifying and 
corresponding with the accountants to revise or correct the financial information was not fully 
disclosed in her expert’s reports. As a result, the Court found that the husband’s expert lacked 
independence and objectivity.  
 
At paragraph 339, Justice Ricchetti noted that “Given the very heavy reliance placed on financial 
statements by the experts in arriving at corporate valuations and income estimates, involvement by 
the expert in the creation, shaping or altering of the financial statements, in any significant way, 
raises serious questions regarding the experts independence and objectivity” [Emphasis added]. 
The Court specifically addressed situations where discrepancies or errors are found in original 
financial information provided to the experts, and noted that this is important as it shows that the 
underlying information has limited reliability meaning that an expert’s opinion based on this 
information has a corresponding lack of weight. The Court further noted, at paragraph 341, that “I 
am not suggesting that areas of clarification may not be raised by the expert. However, I would 
expect that, where a clarification is needed by the expert, the expert should refer explicitly to the 
“discrepancy”, set out clearly the clarification requested, set out the change(s) made to the 
financial statement and proceed to opine on the basis of the original financial statement as 
clarified.” [Emphasis Added] 
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In Mowers v. Acland, 2015 ONSC 1313, the parties jointly retained a chartered business valuator to 
value the husband’s corporations and to determine the husband’s income for support purposes. The 
husband brought a Motion for an Order directing the valuator to complete calculations on various 
issues, including the notional income tax payable by each party. The issue for the Court’s 
determination was whether the Court has authority to order a jointly retained expert to perform 
requested tasks by one party without the consent of the other party. The husband relied on Rule 
20.1 of the Family Law Rules (which mimics Rules 4.01.1 and 53.03 of the Rules of Civil Procedure). In 
dismissing the Motion, Justice Mackinnon held that Rule 20.1 did not introduce change in the role of 
expert witnesses and did not confer on the Court a broad discretion to expand an agreed upon 
retainer of a jointly retained expert. The Court noted at paragraphs 9, 11 and 19:  
 

“[9]      The respondent submits that these are new rules, intended to signal a 
change to the approach taken to the use of experts. I disagree. The court has had 
the power to appoint an expert under the Rules of Civil Procedure [RCP] r 52.03 
since 1984. It is established law that court appointed experts are solely reserved to 
assist the court in understanding the evidence the parties will or have presented at 
trial. FLR r 20.01(3) was added in 2011, in what is for all intents and purposes 
identical wording to the civil rule. It ought not to receive a different interpretation, 
such as the respondent suggests, namely that it confers on the court a broad 
discretion to expand the agreed upon retainer of a jointly retained expert. 
 
[11]      The expert’s duty set out in FLR r 20.1(1) and RCP r 53.03(2.1) are recent 
additions to both sets of Rules. Very recently the Court of Appeal for Ontario has 
held in Moore v. Getahun, 2015 ONCA 55 (Ont. C.A.) at paras 51 and 52 that these 
amendments did not introduce a change in the role of expert witnesses. Rather, the 
court held the rules were a restatement of the common law duties of expert 
witnesses, intended to clarify and emphasize those existing duties.  
 
[19]      Although Ontario does not yet have a rule specifically directed to the 
retainer of joint experts, there are strong policy reasons to encourage their use. 
These include saving time and expense, narrowing conflict, and promoting early 
resolution of disputes. Enabling a court to expand the terms of a joint retainer 
without the consent of both parties would deter litigants from agreeing to retain 
a joint expert. I expect it would also deter experts from accepting joint retainers so 
as to avoid the possibility of being unwillingly placed in a position of conflict of 
interest with one or other client at some future point in time.” [Emphasis added].  

 
In Jewish Family and Child Services v. K.(S.), 2015 ONCJ 246, the child protection agency became 
involved with the family when the eldest child alleged sexual assault by her father. Although the 
allegations were found not to be substantiated, the child (who was admitted to the hospital as 
suicidal) expressed a wish to be in the agency’s care. The agency therefore brought an application for 
Crown Wardship and supervised access. At trial, the parents objected to the opinion evidence given 
by a family service worker as she was not qualified as an expert.  
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In dismissing the parent’s objections, the Court found that “witnesses who are not experts but who 
nevertheless have experience may present their observations and conclusions in the form of an 
opinion. It is usual for social workers in child protection cases to give opinions, based on their 
education and clinical experience, about a variety of issues including the quality of parent and child 
interactions, the emotional state of people, appropriate placement and adoption issues” (paragraph 
147). The Court also noted, at paragraph 148, that “the line between "fact" and "opinion" evidence is 
not always clear. Generally lay witnesses may offer their relevant observations in the form of 
opinion evidence under the following circumstances:  
 

1. They are in a better position that the trier of fact to form the conclusions; 
2. Their conclusion is one that persons of ordinary experience are able to make; 
3. The witness, although not expert, has the experiential capacity to make the 
conclusions; and 
4. The opinions being expressed are merely a compendious mode of stating facts 
that are too subtle or complicated to be narrated as effectively without resort to 
conclusions”. [Emphasis added] 

 
The parents also argued that any physician or therapist retained by the agency to provide treatment 
to a child should be considered a "litigation expert" because there is a case before the Court. As a 
result, the parent’s argued that all report of the agency were not admissible because they did not 
comply with the requirements of Rule 20.1 of the Family Law Rules (which mimics Rules 4.1.01 and 
53.03 of the Rules of Civil Procedure). The Court rejected the parties’ submissions and held that the 
treating physicians were not retained for the purpose of litigation but rather to provide treatment for 
the child, and as a result, were not required to comply with the requirements of Rule 20.1. The Court 
determined that the parent’s submissions were not supported by Westerhof v. Gee Estate. The 
agency’s reports were filed pursuant to section 52 of the Evidence Act, and were admissible and 
reliable for the truth of their contents. 
 
Although not released in 2015, Ramlochan v. Ramlochan, 2010 ONSC 4323, is an important decision, 
in which the Ontario Superior Court of Justice confirmed that an expert must provide more than 
simply a conclusion – an expert must explain assumptions, describe material evidence/observations, 
describe the analysis and reasoning, provide a conclusion, and outline any limitations or 
qualifications. In this case, the wife brought a Motion for interim child and spousal support. The 
husband was the shareholder of two companies and earned the majority of his income from retained 
earnings and distributions made for his benefit by the companies. The parties agreed that income 
should be imputed to the husband, but disagreed on the amount. The father produced preliminary 
income and business valuation reports, which were not accepted by the Court. Justice Corbett, at 
paragraph 17 commented on the role of an expert: 

 
“[17]      The court will not accept an expert’s opinion solely on the basis of the 
expert’s “authoritative claim”.  That is, it is not sufficient for an expert to show 
that (a) she is an expert; (b) she has looked into a matter; (c) she has reached a 
conclusion; and (d) therefore the court should accept her conclusion.  Rather, the 
expert should explain her assumptions, describe the material evidence and 
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observations upon which the expert relies, describe the analysis and reasoning 
the expert has used to reach her conclusion, set out her conclusion, including any 
limitations or qualifications to that conclusion.  The opinion is not just the 
“bottom-line” conclusion, but the entire intellectual exercise of assumptions, 
evidence, analysis, reasoning, conclusions and limitations and qualifications of 
that conclusion.  It is then possible for the court to understand and apply the 
expert’s opinion on the basis of the facts, as found by the court, and to weigh 
competing opinions on contested issues.” [Emphasis added]. 
 

In Debora v. Debora, [2004] O.J. No. 4826, the Court considered many important financial issues in 
family law. For the purposes of this paper, however, the focus is restricted to the Court’s comments 
on expert evidence. In this case, there was substantial disagreement between the parties’ respective 
experts on the husband’s income and the value of his business interests. Both parties accused the 
other side’s valuator was acting as an advocate for the party who retained them. The husband was 
critical of the wife’s valuator for making assumptions that were adverse to the husband when 
information and documentation that had been requested from the husband that was not provided, 
asserting that this was not the appropriate role of an expert and that the wife’s valuator should 
simply have made these scope limitations on his opinion rather than attempting to value items for 
which he did not have the documentation (paragraph 341). The wife was critical of the husband’s 
valuator for conducting his valuation on the assumption that the financial disclosure provided fairly 
reflected the financial position of the companies as at the valuation dates and conducting no forensic 
review.  
 
Justice Backhouse preferred the evidence of the wife’s expert and noted at paragraph 345: “While it 
is the role of the court to draw the appropriate inferences where documents which should have 
been produced have not been, it would not be possible to do so in this case if there was not expert 
evidence as to the proper financial calculations”. Justice Backhouse was ultimately impressed by the 
thoroughness and organization of the wife’s valuator, in what was a very difficult job in piecing 
together bits and pieces of often contradictory disclosure made over a prolonged time period by the 
husband. Justice Backhouse rejected the husband’s valuators position that it was appropriate for him 
to accept on an uncritical basis what the husband told him because the Court found that the 
husband’s evidence was not worthy of credit. As a result, to the extent that husband’s valuators 
opinion was based on what the husband told him, it must also be rejected (paragraph 346). In this 
regard, the husband’s valuator’s conclusions on a number of significant matters were shown to be 
inaccurate and misleading because he was not provided with all of the relevant information. Justice 
Backhouse reinforced the importance of expert neutrality and independence, holding that:  

 
“[49]      An expert witness must be neutral, independent and not an advocate for a 
party... 
[350]      In my view, Mr. Rudson fell short of the independence required of an 
expert witness. It seems that the husband’s deliberate obfuscation and failure to 
disclose infected Mr. Rudson’s work.”11 

                                                           
11

 The husband’s appeal dismissed. See Debora v. Debora, [2006] O.J. No. 4826. 



The State of Expert Evidence Post-Moore And Westerhof September 2015 

23 
 

In Bookman v. Loeb, [2009] O.J. No. 2741, the Court considered what and when disclosure related to 
a party’s expert is producible before trial. In this case, in accordance with a Court Order, the wife 
obtained reports of four experts, but unknowingly sent only three to husband. The wife brought a 
Motion to permit and validate service of the expert report after the husband refused to consent to 
the late delivery of the fourth report. In response, the husband brought a Cross Motion seeking the 
dismissal of the wife’s action or in the alternative, disclosure regarding the experts’ reports as a 
condition precedent to permitting the late filing (pretrial disclosure of the entire files of all the 
experts). The wife acknowledged that a portion of the information was producible prior to trial, but 
took the position that the balance of what was requested was not producible at this stage because it 
was being sought for the purpose of impeachment of the expert rather than for pretrial disclosure or 
it was protected by litigation privilege (paragraph. 24).  
 
Justice Mesbur concluded that the wife’s failure to comply with the Court Order was not deliberate 
(it was a mistake by her lawyer) and as a result, the interests of justice and fairness would not be 
served by preventing wife from filing the report, nor would it comply with primary objectives of 
Family Law Rules (paragraph 12). While prepared to order some of the required disclosure, Justice 
Mesbur was not prepared to order the provision of disclosure as a condition precedent of granting 
the wife permission to file her expert report. In considering, what, if any, additional disclosure the 
wife should be required to produce, Justice Mesbur made the following comments:  

 
 “[25]      The law regarding the extent of disclosure under rule 31.06(3) is not 
settled. The case law I have been given deals with expert reports in the civil 
litigation context, rather than in the family law context. In considering the issues in 
the context of this case I am mindful of the primary objective of the Family Law 
Rules which is to deal with cases justly. In that context, I must also consider that 
dealing with a case justly includes ensuring that the procedure is fair to all parties, 
and saving expense and time. The other consideration that bears on the issue is the 
general tendency in family law proceedings to require early and complete disclosure 
as a mechanism to provide parties with sufficient information to make informed 
decisions about resolution of their differences. 
 
[26]      The respondents also need to be able to respond in a meaningful fashion 
to the expert reports the plaintiff has delivered. To do so, they must know, among 
other things, what the expert was retained to provide an opinion on, whether 
those instructions changed over time, whether the experts’ opinions themselves 
have changed over time, and what instructions or assumptions the expert was 
told to make in formulating his opinion. If the expert has relied on any documents 
from the court proceedings, or other documents, the respondents need to know 
what the expert has relied on, in order that their experts can respond in a 
meaningful fashion. If the expert has relied on particular articles or legal 
principles, again, the respondents are entitled to know this, for the same reason. 
In fact, the parties do not really disagree with this broad description of what should 
be provided. They differ, however, in relation to the respondents’ specific 
requests...” [Emphasis added].  
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Justice Mesbur concluded “that the scope of what must be produced lies somewhere between the 
foundational information for the expert’s opinion, and everything that has passed between the 
expert and the instructing solicitor, including the expert’s entire file...” (paragraph 29). Justice 
Mesbur concluded that solicitor’s notes were protected by solicitor client privilege, but the expert’s 
notes that reflect any information the expert obtained that formed part of the foundation of his 
opinion, whether factual, or by way of assumption must be produced (paragraph 35 and 36). Any 
other notes are subject to litigation privilege. Justice Mesbur also noted that a party is “clearly 
entitled to receive the letters of instruction to each of the experts, whether from current counsel or 
prior counsel. If no such letters exists, the experts or counsel must provide the particulars of the 
instructions that were provided. This includes any changes to these instructions, if such changes 
were made. The request for emails, letters or other correspondence passing between prior counsel 
and [the expert], or the other experts, is subject to litigation privilege that has not yet been waived” 
(paragraph 37). Justice Mesbur also determined that information that does not go to the foundation 
of the experts’ opinions, but rather to the potential impeachment of the expert’s expertise was not 
producible at this stage (paragraph 38). Finally, Justice Mesbur concluded that the experts’ files 
remained privileged until trial and need not be produced now. 
 
In Berta v. Berta, 2014 ONSC 3919, the Court once again emphasized the requirement that an expert 
remain objective, neutral and impartial. The husband objected to the wife’s witness being qualified 
as an expert on the grounds that he did not have sufficient education and experience, and most 
importantly, on the ground that he was not a neutral and unbiased expert as he had become an 
advocate of the wife. At paragraph 44, Justice Harper noted that the manner in which the wife 
“conducted herself set an atmosphere of permission to the professionals she engaged to have a no 
holds barred battle. She hired an accountant, Bruce Horsley. In my view, Mr. Horsley became Joan's 
General to lead her into battle.” Justice Harper, nevertheless, qualified Mr. Horsely as an expert, but 
noted that he would deal with the issues of bias and neutrality as an issue of weight to be given to 
his evidence (paragraph 45).  
 
At paragraph 49, Justice Harper reiterated the Court’s comments regarding the need for impartial 
experts made in Carmen Alfano Family Trust v. Piersanti, 2012 ONCA 297, at paragraph 106 to 112. 
Justice Harper made further comments, at paragraph 53, concerning the duty of all experts to remain 
neutral and objective: 

 
“[53]      The duty of all experts to the court to be neutral and objective in providing their 
evidence and opinions is extremely important. Being neutral and objective does not mean an 
expert cannot be critical and seek out relevant documents sufficient to perform their task. 
They must diligently review those documents and arrive at their considered opinion based on 
that thoughtful analysis. That does not mean that the expert starts out with the presumption 
that he or she will unearth every single document that in any way might tie into another 
document in order to conduct a “forensic type of review” in all cases. Experts must approach 
their task with thoroughness without having a complete disregard to the proportionality of the 
task the issues and the costs.” [Emphasis added]. 

https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2027672844&originationContext=document&transitionType=Document&contextData=(sc.Search)
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The wife’s expert testified that he did not feel that it was part of his responsibility to meet with the 
other side’s experts in order to see if they could narrow the issues. Justice Harper disagreed, noting 
at paragraph 58:   
 

“[58]      This type of conduct, on the part of professionals, fuels litigation to such an extent that 
it sends it spiralling down the road of false expectations and polarized positions. I find that Mr. 
Horsley should have and could have met with the accounting professionals on the opposing side 
in order to limit the issues and reduce the conflict. Despite all of the input of Mr. Horsley, he 
was only able to point out certain adjustments that should be made and the other accounting 
professionals agreed that they should have been made. This all could have been achieved in the 
pretrial process. Instead of fostering the position that Ray was somehow being fraudulent (no 
fraud has been plea), he should have got his questions answered by attending the meeting and 
assisting in putting the parties in a position that had realistic expectations instead of a “them 
against us mentality”. [Emphasis added].  

 
The wife’s expert testified that he always complied with his duty of neutrality and this was without 
exception. When asked if other judges had commented in their decisions that he had not complied 
with this duty, the wife’s counsel objected on the grounds that it is not proper to admit evidence of 
other judges’ findings of credibility of a witness in other cases. Although Justice Harper agreed with 
this proposition, he ruled that such questions may be asked for impeachment purposes only as the 
wife’s expert had brought into question his credibility by stating that he had always complied with 
the neutrality requirements. In cross-examination, the wife’s expert agreed that other judges had 
made findings that he had not been impartial and conducted himself like an advocate with disregard 
to his obligation to be neutral. Justice Harper, however, noted that he did not rely on the findings of 
other judges. Ultimately, Justice Harper determined that the wife’s expert evidence should be given 
“very little weight” as her expert “did not live up to his duty to be a neutral and fair expert witness” 
(paragraph 50). 
 


